


c Page 


ANTED 


Seventy-Six Years of Publication 






Hew Fersep Law Fournal 











‘OL. _LXXVII—NO. 40 





“NEW ARK, N. 





‘ THURSDAY, 77 


— 
éé 


4, 


N. wT. J. Index Page 339 


1954 


OCTOBER 


Copy: Twenty Cents 





‘Pigests of Recent Opinions " 


Ind. Turnpike pore 


The Ex- Sonata As A Witness 





Sued For Motel By William F. Tompkins* 





's witness appearing for a de- 
fendant in a criminal trial 
may be cross-examined by the 
State as to his arrest or in- 
dictment on a charge growing 
out of the same transaction 
as the case on trial, for the 
purpose of affecting his cred- 
ibility. 

The testimony of an alleged 
accomplice appearing as a 
witness for a _ co-indictee 
should be accorded close 
scrutiny. 

While the State may establish 
arrest and indictment of an 
alleged accomplice appearing 
as a Witness for a co-indictee, 
t should not engage in repeti- 
tive examination on the sub- 
ject. 


v 


\NTED 


N. J 
ted from an opinion by 
d, S. J. A. D. rendered 
30, 1954. State v. Falcon- 
For the State- George A. 
Ass’t Pros. For appellar 
S. Fisher (Edwat d F. 
atty). 
sole issue here is whether 
rt erred in permitting the 
tor to cross-examine a 
witness concerning his 


EAU pay 


Monan 
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torneysa--cst and indictment. 
CO. @mn the indictment charging 
R THE Meeendant with bookmaking, 
| te were two counts charging 
witness Arnone with aiding 
i abetting defendant in the 

ssion of the crime. 
4t the trial below, two A. B. C. 
1g pectors testified they went 
‘am Arnone’s tavern on Nov. 4 
rd inquired of him as to how 
ION et could be made, whereupon 
Ts > called the defendant, 
wark uced the inspectors, and 
et 2-5 as made and paid to de- 








Defenc dant’ s defense was based 
ran alibi and Arnone testified 
‘endant was not in the tavern 
j on Nov. 4. On cross- 
ition Arnone was asked 
he had not seen the 
tors on Nov. 5 and having 
that he did not remem- 
the court permitted the 

‘er objection, to inter- 
rnone about his alleged 
n Nov. 5, his subsequent 














N nt, and accusation be- 
A. B. C. Department 
series of questions were 
Over objection, the 

cautioned the jury that 
ire line of questions only 








Fre be considered on the 
f Arnone’s credibility. 
The view most widely 
and generally applied 
except for the purpose 
g interest, bias, or 
falsify on the part of 
the fact of a prior 
accusation may not be 
inquired into. An ex- 
been recognized in 
itness in a criminal pro- 
may be asked if he is 
r indictment or 
crime growing out of the 
“< transaction as the case in 
2 he is appearing as a ¥ 
the reason that the 
are designed to show 
the case at trial and 
credibility. 
oe rule any fact that 
t the credibility of 
relevant to the issue 
tried and the party 
whom the witness is 
1as a right to have that 
aid before the jury. The 
y for pointing out the 
pa @ Witness for the state 
dictee and accomplice 
therefore, his testi- 
~? should be subjected to 
Scrutiny has been com- 
“ upon recently by our 
“8. The testimony of an al- 


Held: 


‘antad 
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Damages In November 1953, in a weekly 


news magazine of national cir- 
culation, FBI Director J. Edgar 
Hoover, asserted that “the ex- 
Communist holds in his hands 
weapons which can strike a 
mighty blow against a terrible 
evil ... when the ex-Communist 
withdraws and at the same time 
makes a full disclosure to the 
proper authorities, he does ir- 
reparable damage to the cause. 
He places his change of philoso- 
phy, conscience, and action on 
the records. He is restoring him- 
self to the ranks of good citizen- 
ship and is making amends for 


ng 
ng 


as 
‘witness for a co- -indictee may 
be influenced by bias 
interest and should be ac- 
corded close scrutiny. In the case 
here involved the facts were 
properly brought to the jury’s 
attention as an element affect- 
Arnone’s credibility. 

While it was proper for the 
State to attempt to establish 
Arnone’s interest by the line 
of cross-examination pursued, 
the State should not have in- 
dulged in the repetitive manner 
in which the witness was queried 


a 
Similarly 


or 


Seven File “Because of Traffic 
Diversion 


Indianapolis (ACCN) — Filing 
of seven suits against the In- 
diana Toll Road commission for 
damages totaling $645,000 was 
announced Indianapolis by| 
Atty. Ira L. Haymaker on behalf 
of motel operators claiming the 
value of their properties on ex- 
isting highways will be depreci- 
ated by construction of the new 
east-west toll highways 

He said the complaints de- 
manded damages for motel op- 


ing in 


on the subject. The desired in- ; : F 
formation having been elicited, erators on U. S. Highways 6, 12, his wrongs against America re- 
the State should have desisted 20 and 30 because of the traffic sulting from his Party activities. 
from reiteration thereof. How- that will be diverted to the new) He is protecting now and in the 
ever, since the court twice turnpike. future his family and our way of 
cautioned the jury the testimony Haymaker said the suits, the life.’ 

was only to effect credibility first of their kind, are based! Despite this statement by an 
and since there was sufficient a section of the 1951 Indiana’ Official who is fully informed on 
evidence to support the convic- toll road enabling act which the menace of international and 
tion, the repetitive interrogation states: “All public or private) domestic Communism, recent 


months have seen the growth in 


property damaged or destroyed , 
the public press led by certain 


in carrying out the powers cre- 


was harmless error. 
Affirmed. 





ated by this act shall be restored| correspondents, of a continous 
° or repaired and placed in its) attack on witnesses who testify 
New TV Show Premiers original condition, as nearly as on behalf of the Government in 


trials involving officers and mem- 





PEN ee a practicable, or adequate com- 

Justice” Stays on Air pensation made therefor out of} bers of the Communist Party. 
The television show “They funds provided under the Qa=—RaOeS EGY GG“ 
ener Tg ve Boge going thority of this act.” | Inner Temple Being 
yurt-ro rials, had its pre- ; ; 

mier Sept. 9 from Chicago on. He Comtends this makes the Rebuilt At London 

: 2 cago 0M Indiana commission liable for| 

more than 75 stations of the a ; 


: damages suffered by motel oper- | 
DuMont network. The opening ¥ deel é 
Pp ©! ators on all highways in the} 


performance of the weekly series: -. ... } Se 
(Thursdays, 7 to 8 p. m. CDT) vicinity of toll roads or affected | 


_ 7 tun ffin ‘ D | 
was the case of a derelict| °Y the new traffic pattern. | 
eas es i es Haymaker said the section of 
charged with lovers’ lane ; ; 

aS ae a ; the Indiana law which the 
murder. The verdict of he , : 
z ieee Ga fe .. | Claims are based was lifted from 
jury chosen from the _ studio the 1937 Pennsylvania toll road 
audience: “Not guilty.” The poet at pir egp gee “es prt 
show received generally lauda-';.% . 0°. yo. “ws . 
4 ae ; : had been able to ascertain, had 
t reviews. About half of the not been incorporated in the 

were members of the board ; npc agit ser 


A vast rebuilding program of 
the English Temple of law is 
well under way. The rebuilding 
was made necessary by extensive 
bombing of the Temple area in 
1941. Since the end of the war the 
architects in charge of the res- 
toration of the Temple have been 
pushing ahead with their plan- 
and many of the new buildings, 
occupying the sites of the origi- 


a 


on 


ory 


ssT PUP 
jury 


t mnabline acts 3 
of governors of the Illinois State toll road No sim acts of any nal buildings, have been com 
Bar Ass’n., with President Karl other state. No similar suits were pjeted. The Middle Temple Hali 
Williams as jury foreman. brought in Pennsylvania, how- wa. completed some time ago 

Over. and the first part of the Temple 


In the role of judge, Charles : : 
S 3 == irae Church was re-dedicated earlier 











Johnston closed the program 
wits a oleate 4eka i Ge Wescott Professor this year. The new Hall of the 
legal aid program of the National Emeritus of Rutgers Law Inner Temple is now in an ad- 
Legal Aid Association and the School vanced state of construction. 
American Bar Association. The : he lstarrnaa>diamateaaghcsibonel 
defendant” in the opening show CAMDEN Ralph W. Wes-| Hall, Library, Common rooms, 
was defended by , ay +4 é Parliament Chambers and Treas- 
was aerendec y a court-ap- cott. recorder < deeds in Cam- ; e: ra 
ited lawver he nosing | A ie urer’s office. Close by, the foun- 
p ed lawyer. The opposing! den, was designated as Professor . +1 o£ 
scitan codaet life promi epee to : dations have been laid for an- 
counsel] are in real life promin- Emeritus of t South Jersey _ 
ent Chicag Ww »} cic e ‘ other new block of Chambers. 
en hicago lawyers—Richard Division of Rutge School of The Temple’ lleciat pss 
. Bj » Temple’s collegiate 108 - 
G. Finn, who played the defense Law upon his retireme: nt from Ps rag stclligges . oes % , 
amurver - $s q = > > - 5 1ere Ss > oO eserve t Pe 
lawyer, and Anthony Bradley active apes ng thi P all, accord- P . ’ - ne es : pisses si 
Eben, in the role of prosecutor. ing to an an ement just re- restoration an reconstruction 
The new show is unusual in that leased by Leh n K. Tunks, dean meer er 
it depicts courtroom procedure of the law school Hayes To Address 
authentically. Law students at Rutgers Essex Bar 
Another item of good news School of Law mden showed a ; 
came from the TV front with the their appreciation of his 28 years Pre regular ranthly meeting 
recent announcement that the of conssnuons service as a pro- Of the Essex County Bar carl 
NBC network dramatic program fessor of law in lis city by pre-, Cation will be held on Monday, 
“Justice” is being renewed for senting bien. with a gift in his of-| October 11, 1954 at 8:00 P. - 
2] 


at the Robert Treat Hotel, 
Park Place, Newark. The meet- 
ing will be preceded by a din- 
ner at 6:30 P. M. 

The guest speaker will be 
thur Garfield Hayes, of the New 
York Bar. Mr. Hayes will speak 
on a subject of importance. His 
address will be followed by Com- 
'mittee Reports of Samuel S. 
Saiber, Chairman of the Public 
Relations Committee; Nathan 
Turesky, Chairman of the Un- 
lawful Practice of the Law Com- 
mittee; and Nathan Cholodenko, 
‘Chairman of the Dinner Com- 
mittee. 


House last week. 
a member of 
; the former 
School when it! 


fice at the Court 

Mr. Wescott 
the original fa 
South Jersey Law 
was founded 1926, and con- 
tinued teaching 2n this school 
merged with Rutgers in 1950. 

In addition to his many years 
as a teacher, and as Recorder of 
Deeds, Mr. Wescott has long been 
known as an officer of the Walt 
Whitman Foundation. In 1952, 
with the cooperation of the New 
Jersey State Department of Con- 
servation and Development, he 
published an illustrated booklet, 
“Walt Whitman in Camden.” He 
recollects visits which Whitman | 
made to the Wescott family 
home in Haddonfield, but de-/} 
veloped deeper interest in New 
Jersey’s famous poet during his 
Studies at Yale University. 

Mr. Wescott graduated from 
Yale University, and after study- 
ing law there and at the Univer- 
sity of London, received his 
bachelor of laws degree from 
Harvard in 1910. 


another 13 weeks. 


Was 


Timely Filing of Notice of 
Intention To Take Bar 
Exam To Be Required 





ty at 


in wi r- 
inh 


W n t 


Moved by ‘the i increasing num- 
ber of applications for relaxation 
of R. R. 1:20-1 (g) by candidates 
for admission to the bar who 
have failed to comply therewith, 
the Supreme Court has an- 
nounced that in the future 
strict compliance with the rule 
will be required and that it will 
not be favorably inclined toward 
granting applications for its re- 
laxation. 

The rule provides that no per- 
son shall be admitted to the 
bar examination for attorneys 
unless he has not more than 3 
and not less than 2 months 
prior to date of the examination 
filed with the Secretary of the 
Board of Bar Examiners a notice 
of intention to apply for admis- 
sion to the bar. 


Tax Appeal Division 
Notice 


Due to Columbus Day falling 
on Tuesday, Octpber 12th, the 
Division of Tax Appeals has 
fixed Thursday, October 14th as 
the next date for Division 
meetings, and all motions re- 
turnable on October 12th will be 
returnable on October 14th. 


The principal targets of these 
attacks have been certain former 
officials of the Communist Party 
who, at various times and for 
one reason or another, renounced 
the godless ideologies of Com- 
munism and have since cooper- 
ated with the Government in an 
effort to expose and destroy the 
evils of Communism. 

One large metropolitan news- 
paper began a recent page one 
story with the words: “The Cult 
of the Paid Informer is Growing 
In the Federal Government”. 
This newspaper article was fol- 
lowed the next day with an edi- 
torial on “The Informers,” in 
which informing was referred to 
as ‘dirty business’. Another large 
daily published an editorial on 
“The Growth of The Informers”. 
Other large newspapers have 
editorially attacked the “Govern- 
ment’s paid informers” and “paid 
political informers’. 

Certain columnists have head- 
lined their articles with “Uncle’s 
Professional Witnesses,” “The In- 


former,” “The Powerful Ima- 
giner”’. 

Throughout the history of 
anti-Communist investigations 


and prosecutions, it has come to 
be expected that Government 
witnesses would be referred to in 
the “Daily Worker” and other 


'segments of the Communist press 


with such epithets as “informer,” 
“scoolpigeon,’ and “professional 
witness”. This is part of the 
Communist tactic to make every 
conceivable attempt to intimi- 
date, threaten and coerce ex- 
Communists into refusing to re- 
veal to the authorities informa- 
tion obtained concerning the 
Communist conspiracy. It is the 
attempt to discredit in every 
way possible any witness who 
dares to assume the witness 
stand. Moscow and the Commun- 
ist Party have a very real fear 
of the testimony of former Com- 
munists. That is why the Com- 
munist Party does everything it 
can to destroy the character and 
credibility of ex-Party members 
who are now serving the United 
States. It is expected that the 
“Daily Worker” will refer to a 
Government witness as a stool- 
pigeon or as a professional wit- 
ness. But when such a charac- 
terization is utilized as a matter 
of policy by large metropolitan 
dailies, it is incumbent upon the 
Department of Justice to clearly 
set forth i 


al 


rd 





and unequivocally ts 
position with regard to such wit- 
nesses and to make abundantly 
clear the necessity for such testi- 
mony and the service being per- 
formed. For it is apparent to us 
that this type of mny and 
abuse has not alone ha 

those who already 

peared as Government wit 

in such cases, but has had a de- 
terring effect on others who or- 
dinarily would come forward and 


rm 
rma 


furnish information but who are 
reluctant to do so because of the 
sometimes bitter experiences 
others who did so. 
tential witnesses 

made this clear to us. The chal- 
lenge not only goes to the former 
Communists who have appeared 
as Government witnesses but ex- 
tends to the whole practice of 
using such witnesses to testify 
concerning the illegal aims, pur- 
poses and objectives of the Com- 
munist Party. I therefore wel- 
come the opportunity to explain 
in some detail the practice which 
was dictated by necessity, com- 
mon sense and—above all—the 
demands of justice. 


Ua 


fact. po- 


In 
have already 


1) 
nited 


amden 
tember 


(Continued on page 5, col. 
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DIGESTS OF RECENT OPINIONS = 









the facts or evidence. 


jury might 






duty to maintain them 
reasonably safe condition an 
that the condition had existe 


ably should have acquire 


affected 


Digested from an opinion b 
Burling, J. rendered Sept. 


& Manhattan. 





& Lamb, attys). 
—Hyman Tobin 
Cuddy, atty). 


sustained by Mrs. 





its motion for dismissal at th 





NEGLIGENCE—Principles appli- 
cable in stair fall cases re- 
viewed and held there is no 
conflict in basic principles, the 
differences in results stemming 
rather from the differences in 


—Where evidence is such that 
infer steps were 
dangerously smooth to an ex- 
tent indicating a violation of 
in 


for such a period of time that 
defendant proprietor reason- 


notice thereof and could have 
a reasonable correc- 
tion, case is properly for jury. 


at, 
Supreme Court. Bohn v. Hudson 
For appellant— 
Arthur J. Blake (Emory, Langan 
For respondents 

(Raymond J. 


Defendant was granted certi- 
fication to review a judgment 
of the Appellate Division affirm- 
ing a judgment on a jury verdict 
in favor of plaintiffs for injuries 
Bohn when 
she slipped and fell on a stair- 
way in defendant’s railroad sta- 
tion. The action was based on 
negligence. Defendant contend 
the trial court erred in denying 


end of plaintiffs’ case and in 


ment at the end of the entire 
case. Defendant asserts there is 


such as here involved. 
Held: There is no real conflict 
in authority as to the basic 


ences in the decisions do not 
stem from the purported con- 
flict but from the evidence in 
d each case, the principles applied 
d being consistent and settled. 

To render a person liable in 
negligence there must be some 
breach of duty the observance 
of which would have averted or 
avoided the injury. The basic 
duty in cases of the type here 
Y involved is that the proprietor 
of premises to which the public 
is invited for business owes a 
duty to exercise reasonable care 
to see that one who enters his 
premises on that invitation has 
a reasonably safe place to do 
that which is within the scope 
of the invitation. The duty of 
the proprietor is satisfied when 
he has used reasonable care to 
maintain the premises in a con- 
dition reasonably safe for the 
business invitee’s proper use. 

In the present type of access 


d 


case the duty is set forth as 
follows: “The company must 
S provide safe rmeans for access 


to and from its station for the 
e use of passengers, and passen- 
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gers have a right to assume that 
the means of access provided are 
reasonably safe.” It must be 
shown that the railroad used 
or managed its property in such 
a way as to render it likely to 
be a source of danger to their 
passengers and persons law- 
fully using the station. 

The business proprietor or 
the common carrier is, however, 
not an insurer of the safety 
its customers against an acci- 
dent happening to them while 
walking up and down its stair- 
ways 

A plaintiff need not establish 
knowledge of the danger on the 
part of the proprietor when he 
establishes that defendant had 
an adequate opportunity to dis- 
cover the danger and would have 
discovered it had been rea- 
sonably alert. Negligence may 
consist of entire inaction. 

Frequently, the decisions 
turned on the notice of 
defective condition brought 


of 


he 


have 


the 





q : y, 





home to the party sought to 
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denying its motion for judg-| 


a conflict in authority on cases | 


principles involved. The differ- | 





Notice To The Bar 


The Supreme Court desires 
to call the attention of the 
Bar to R. R. 4:74-3 and R. R. 
7:11-5, as amended, effective 
September 8 regarding wage 
executions. 

Attorneys in preparing the 
notice to the judgment debtor 
substantially in the form of 
County District Court Form 
10 should include a statement 
to the effect that an order for 
issuance of a wage execution 
will be entered as of course 
unless the judgment debtor 
notifies the Clerk of the court 
and the judgment creditor in 
writing within 19 days after 
service of the notice and that 
the notice must contain the 
reasons why such an order 
should not be entered. In so 
far as R. R. 4:74-3 applies to 
wage executions in the Super- 
ior Court, the notice to the 
judgment debtor should also 
include a statement to the 
effect that if the judgment 
debtor notifies the Clerk of 
the Superior Court why the 
order should not be entered 
such notice must be in dupli- 
cate. 

In Superior Court wage exe- 
cution proceedings it should 
be noted that the application 
the writ and supporting 
papers are filed in duplicate 
with the Clerk of the Superior 
Court who sends the copies 
to the court where the venue 
is laid. If the judgment debtor 
does not notify the judgment 
creditor or his attorney as 
prescribed by the rule, the 
judgment creditor or his at- 
torney should present to the 
court where the venue is laid 
an order for the writ to issue 
accompanied by an affidavit 
that the required notice has 
not been served upon him by 


for 





the judgment debtor. 











be charged. or rmputed to him 
by proof of elapsed time in 
which he reasonably could have 


acquired knowledge _ thereof. 
Thus it has been held that a 
loosened nosing or a _ nosing 
Ww orn smooth was not itself suf- 
ficient evidence of notice or 
know] iets se and hence not suf- 


ficient evidence of negligence to 
Zo the jury. On the other 
hand there are cases where the 
was such that it must 
covered an appreciable per- 
iod of time in reaching the con- 
dition’ exhibited in the case and 
accordingly it was held the con- 
dition itself was sufficient to 


to 


defect 


nave 


impute notice to the defendant 
and negligence in failing to cor- 
rect 


In 


it 
case there was 
ice the “steps were 
piece of stainless steel’: 
site pery” for approximately 
the 8 inches of tread 
“there was nothing 
It was testified by 
that the condition 
to the wearing that 
them”, that the step 
on W which plaintiff fell was “worn 
to a surface which was highly 
polished, almost like a sheet of 
elass’”, a condition which must 
have existed for “eight months 
to a year” before the alleged oc- 
rence. Another witness testi- 


the instant 





of 


res hol 1a you” 
an expert 


was “due 


cu 


fied 





it was “very highly polished” 
like ‘‘an ice skating rink’. De- 
fendant’s witness testified the 


nosings were “very shiny” 

The evidence included testi- 
mony from which the jury might 
infer the steps were not merely 
smooth but were dangerously 
smooth, to an extent indicating 
that there was a violation of 
the duty to maintain them in a 
reasonably safe condition and 
that the condition had existed 
for such a period of time that 
defendant reasonably should 
have acquired notice thereof 
and could have affected a rea- 
sonable correction. There was no 
error in denying defendant’s 
motions. | 
Affirmed. 
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NEGLIGENCE — Contributory 
negligence is an affirmative 
defense to be proved and is 
an issue for the jury where 
different minds might reason- 
ably differ on the conclusions 
or inferences to be drawn 
from the facts. 

—Where operator of motor ve- 
hicle enters on grade crossing 
on signal from trainman and 
is then struck by another train 
on further track contributory 
negligence will not be inferred 
as a matter of law. 

—A ruling that conduct which 
might otherwise be negligent 
may be excused if it was in- 
duced by defendant’s conduct 
is not application of compara- 
tive negligence theory. 
Digested from an opinion by 

Heher, J. rendered Sept. 27, 1954. 

Supreme Court. Battaglia v. 

Norton. For appellant—Raymond 

W. Troy (Vincent P. Biunno on 

the brief. Lum, Fairlie & Foster, 

attys). For respondent Battaglia 

— —John Breslin, Jr. (Breslin & 

Breslin, attys). For respondent 

Dann—Paul J. O’Neill (George 

W. King, atty). 

The question here is whether 
the respondent Battaglia, oper- 
ator of a truck, and his co- 
worker Dann were guilty of con- 
tributory negligence as a matter 
of law precluding recovery in 
this railroad crossing collision. 
The jury awarded substantial 
verdicts to each respondent. The 
Appellate Division affirmed and 
certification was granted 

Battaglia was driving east on 
Secaucus Road. The tracks of 
defendant and those of Erie 
cross Secaucus road at grade and 
run north and south with the 
south tracks on the easterly side 
and a space of some 56 feet 
between the two sets of tracks. 
There is one crossing signal at 
the westerly side and one at the 
easterly side of the dual crossing. 
Battaglia stopped at the westerly 
side of the crossing because the 
signals were working. A freight 
train of defendant was engaged 
in switching operations on the 
westerly track at the crossing. 
After about 5 minutes. the 
freight train left seven cars to 
the north of the crossing and 
the engine with ten cars pro- 
ceeded south until the last car 
had cleared the crossing. The 
signals kept working. When the 
rain was halted on a signal 
given by defendant’s trainman, 
the trainma 1 by hand motion 
signaled Battaglia and the other 
waiting cars to pa over the 
crossing. aero is also testimony, 
though disputed, that he shouted, 
“Go ahead, ch dee is coming” 
It is agreed there was no whistle 
or bell or other signal of an on- 
coming train. Battaglia crossed 
the two tracks of defendant and 
the space to ) the Erie tracks and 
was then struck by an Erie train 
going Allo f the witnesses, 
including ot her driv ers and four 
boy pede oop confirmed the 
hand signal and that it signified 
safety to cross. 

Erie was absolv 
Defendant contends Battaglia 

was not entitled to rely entirely 

on the trainman and the con- 
clusion irresistable that he 
either failed to make observa- 
tions after clearing the parked 
train or he made them negli- 
gently and so there was contri- 
butory negligence as a matter of 
law. It is also argued the Appel- 


SS 


o seks h 


ed of liability. 


is 


late Division erroneously ap- 
plied the “comparative negli- 
gence” theory when it in effect 
held that “the contributory 


negligence of plaintiffs is to be 
excused if it was induced by de- 
fendant’s conduct”’. 

Held: Defendant’s claim that 
“comparative negligence’ was 
invoked 1 necessari ‘ily hy pothesizes 


man, 
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Council 


and John 
ark, 
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throughout. 
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deemed to be effectiv« 

tion to the south after 
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would r 
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found that 
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within the 
jury. 
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travel; 
to say 
was reason 


jury 


Defendant 


differ on 
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Affirmed. 
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DIGESTS OF RECENT OPINIONS 


4CTICE—Where an action 
involves two claims, one equit- 
able and the other legal, and 
the equitable claim is tried 
frst, disposition thereof does 
jot dispose of the legal claim 
ghere the issues are differ- 
ent in the two claims. 
udgment of specific perform- 
ance does not terminate coun- 
terclaim for damages based on 
acts of the plaintiff interfer- 
ing With performance of the 
contract. 
The court may make a reason- 
able allowance to a party to 
reimburse it for expenses as 
,; condition to granting an 
adiournment to the adversary. 
~NTRACTS—A party to a con- 
tract cannot take advantage 
of a forfeiture resulting from 
acts for which it is to blame. 
1TORNEY AND CLIENT—An 
attorney’s implied authority 
does not enable him to waive 
his client’s substantial rights 
sithout the client’s consent. 
TEREST—While as a general 
mle in equity a vendee in pos- 
session is charged with interest 
on the purchase price, the ap- 
plication of the rule is gov- 
emed by the equities of the 
case. 
Digested from an opinion by 
. A. D. rendered Sept. 
1 Appellate Div. New 
sey v. Renner. For res pondent 
iel G. Kasen (Morris M. 
nitzer, atty). For appellant 
glace P. Berkowitz. 
The New Jersey Highway Au- 
ity sued for specific per- 
e Of a contract dated 
rch 21, 1953 whereby defend- 
reed to sell to plaintiff 
1 land but was to have 
April 1 to move the build- 
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ing off it. Defendant counter- 
claimed claiming the Authority 
by its acts, including the digging 
of an enormous ditch, delayed or 
prevented her from removing 
the building and then, commenc- 
ing May 27, demolished it to her 
damage. 

The pretrial order directed the 
equitable issues be tried first by 
the court and the legal issues 
later with a jury. At the conclu- 
sion of the trial in equity, the 
court gave judgment for the 
Authority both on the complaint 
and the counterclaim. Defend- 
appeals the adverse judg- 
men nt on the counterclaim. 

Held: The court ruled that the 
determination of the claim for 
specific performance disposed 
f the counterclaim. This was 
error. Defendant did not forfeit 
her right to the building if the 
Authority prevented her from 
removing it before April 1st. This 
was the basis of her counter- 
claim and it was not affected by 
plaintiff’s right to specific per- 
formance. The Authority cannot 
take advantage of a forfeiture 
resulting from acts for which it 
is to blame. 

There was only one possible 
issue common to the legal and 
equitable claims, namely whe- 
ther a former attorney of 
fendant had authority to enter 
into an agreement for her on 
May 29 whereby he purportedly 
agreed on her behalf 
change releases with the Author- 
ity and perform the contract of 
March 21. 
was her attorney at that time 
but did not find he had authority 
to make such agreement. An at- 
torney’s implied 
not gu so far as to enable him to 
waive his client’s substantial 
rights without the client’s con- 
sent. There is a presumption the 
attorney was authorized to make 
such agreement but defendant 
is not to be foreclosed of her 
right to rebut the presumption. 

The issues raised by the coun- 
terclaim being undisposed of 
that issue must go back for de- 
termination before a jury. 

Defendant alse claimed inter- 
est on the purchase money from 
April 1 when the Authority took 
possession of the lands. She re- 
lied on the general rule in equity 
that where a vendee is let into 
possession, equity charges him 
with interest on the unpaid pur- 
chase money. However there are 
special circumstances here. The 
contract called for payment 30 
days after delivery of the deed 
and defandant never tendered a 
deed. In 1 addition, def endant was 
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The court found he} 


authority does | 


"in wilful default on the contract. Adult Education Course On 


The equities of the case govern 
the matter of interest under the 
rule relied on and they do not 
warrant interest here. 

The third question deals with 
an order allowing the Authority’s 
counsel $150 when he appeared in 
court ready trial with four 
witnesses and defendant’s coun- 
' applied for an adjournment 





ithout prior notice to the Au- 
thority. In the final judgment 
this allowance was credited to 


the Authority Defendant chal- 


lenges the pr priety of the al- 
lowance. 
The allowance is proper not as 


a counsel fee, R.R. 4:55-7; nor 
perhaps as costs, N.J.S.A. 22A:2- 
8: but as a reimbursement of ex- 
penses to which the Authority 
had been put the adjourn- 
ment. There was no abuse of dis- 
cretion. 
Remanded. No costs. 





by 


EXTRADITION—Recitals in a 
warrant of rendition are 
deemed true in the absence 
of a contrary showing. 

—A warrant of rendition legal 
and sufficient on its face 
raises a presumption of suf- 
ficiency and a prima facie case 
as to the facts set forth therein 
unless clearly overcome by the 
accused. 

—The asylum state may not in- 
quire into or consider the guilt 
or innocence of the accused 
or the merits of the charge 
against him. 

—Requirement that agent of de- 
manding state take prisoner 
within 30 days of arrest does 
not apply where accused is 
free on bail and validity of 
extradition proceedings is un- 
der attack. 


Digested from an opinion by 


Eastwood, S. J. A. D. rendered 
Sept. 27, 1954. Appellate Div. 
Foley v. New Jersey and Cali- 
fornia. For appellant—Frank M. 
Lario. For the State— I. V. 
DiMartino. Asst Pros. 


Plaintiff appeals from a judg- 


ment discharging his writ of 
habeas corpus by which he had 
sought to be discharged from 


arrest under warrant of rendi- 
tion issued by the Governor of 
New Jersey pursuant to requisi- 
tion of the Governor of Cali- 
fornia. Plaintiff was charged in 
California with child stealing on 
or about Nov. 20, 1953 in viola- 
tion of California law. 

The warrant of rendition was 





issued by the Governor of this 
State on Feb. 24, 1954 for the 
arrest of plaintiff and his de- 
livery to William Miller, author- 
ized agent of the State of Cali- 
fornia. Plaintiff was arraigned 
on January 29th but hearing 
was not held until some time 


later, continuances having been 
granted. Appellant in the mean- 
time was free on bail. Finally, 
at the suggestion of Judge 
Palese, plaintiff applied for the 
writ of habeas corpus, which was 
granted, hearing held, and the 
judgment appealed from entered. 

Appellant contends the trial 
court should have considered 
evidence to determine whether 
there was probable cause or rea- 
sonable grounds for believing he 
had committed the crime al- 
leged; that the extradition pro- 
ceedings were defective because 
no demand was ever made by the 
Governor of California; that the 
affidavit made in California was 
not properly authenticated; and 
that he should have been dis- 
charged because the California 
agent never appeared in New 
Jersey. 

Held: The rendition warrant 
states that the Governor of Cali- 
fornia has represented that 
plaintiff is charged with the 
crime of child stealing in that 
State, that he has fled from 
justice, that the said Governor 
demands plaintiff be surrendered 
to Miller, and that the repre- 
sentation and demand are ac- 
companied by the documents 
required by the Laws of the 
United States and of this State, 


“Law for the Layman" 





Philip Dean Cohen, Chairman 
of the Public Relations Commit- 
tee of the Union County Bar 
Association, has announced that 





duly authenticated. The requisi- 
tion and accompanying papers 
were not before the court. 

The rendition warrant speci- 
fically states the representations 
and demand of the California 
Governor and that the proper 
documents duly authenticated 
were present. These recitals in 
the rendition warrant are 
deemed to state the truth in the 
absence of a contrary showing 
and where, as here, such a war- 
rant is legal and sufficient on 
its face, it constitutes prima 
facie evidence of the facts set 
forth therein. The accused has 
the burden of overcoming 
such a prima facie case. The 
warrant of rendition issued by 
the Governor of the asylum state 
raises a presumption of suf- 
ficiency and that the accused 
named therein stands charged 
with the alleged crime and 
is a fugitive from justice and 
this conclusion stands unless 
clearly overthrown, which appel- 
lant has not done here. 

The court properly excluded 
evidence as to the guilt or inno- 
cence of appellant of the crime 
charged. The rule is well es- 
tablished that on extradition the 
asylum state may not inquire 
into guilt or innocence or merits 
of the charge but is strictly 
limited to consideration of the 
validity of the extradition pro- 
ceedings, the accused’s identity 
as the person named in the re- 
quisition and rendition and his 
status as a fugitive from justice 
of the demanding state. 

Under 18 U.S. C. A. 3182 as 
amended the agent of the de- 
manding state must appear in 
the asylum state to take the 
prisoner, within 30 days of his 
arrest. This provision has been 
construed as a mandate requir- 
ing the discharge of the 
prisoner if not complied with 
unless sufficient cause to the 
contrary is shown. In the instant 
case the prisoner was free on 
bail during practically all the 
time since his arrest and the 
California agent could not have 
taken custody of him because 
the validity of his arrest and 
extradition was in controversy. 
This was sufficient cause for 
refusing a discharge of the ac- 
cused on the ground asserted. 

Affirmed. 





the Union County Bar Associa- 
tion will sponsor an adult educa- 
tion course on “Law for the Lay- 
man” to be held at Battin High 
School, Elizabeth, cn Monday 
evenings. The lectures will run 
from 7:30 to 9:30 and the for- 
mat will include ninety minutes 
of talking followed by a thirty- 
minute question period. 

The course will comprise the 
following subjects: 

Real estate transactions, Mar- 
riage and divorce problems, Wills, 
One or more lectures on the 
new tax action, Personal pro- 
perty transactions, Social secur- 
ity, Income tax, How to protect 
one’s rights in case of an acci- 
dent. 

The members of the Associa- 
tion who are contributing their 
services to these lectures are: 

Harry Weltchek, John Stone, 
Jr., Nathan Reibel, Henry Wald- 
man, Jerome Kaplon, Philip 
Dean Cohen, John B. McKenzie, 
Hyman Isaac, Barnet Epstein, 
and Herbert M. Gannet. 

It is expected that there will 
be a second semester next spring. 
The association hopes to sponsor 
similar courses in other commu- 
nities throughout the County. 





Announcement 


Joseph Mocco has moved his 
law office to 713 Hudson Boule- 
vard, North Bergen, New Jersey. 
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Periodic Will Revision 


The advice the National State Bank gives | 
customers most frequently is this: 


When changes in tax laws, family affairs, or 
business conditions occur, 
suggest that the customer 
for legal advice. Our experience proves that 
periodic will revision by the attorney 
a person do more for his f 


Department of Estates and Trusts 


THE NATIONAL STATE BANK 


818 BROAD STREET, NEWARK 1, N. J. | 
Other Offices in Orange, 


See your 


our trust officers 


consult his lawyer 


helps 
family. 


Irvington and Newark 





























Page Four 


™“* NEW JERSEY 





LAW JOURNAL, THURSDAY, OCTOBER 7, 1954 








New Sersey Law Journal 


Established 1878 


JOSEPH HARRISON, Editor 


ASSOCIATE EDITORS 
Richard F. Green 
Israel B. Greene 
Ward J. Herbert 


William P. Reiss 
Morris M. Schnitzer 
David Stoffer 


Samuel Allcorn, Jr. 

Charles B. Collins 

Milton B. Conford 

Marshall Crowley John F. Lynch Joseph Weintraub 

Harold H. Fisher Leon S. Milmed Willard G. Woelper 
Jerome L. Trachtenberg, Managing Editor 


Published every Thursday hy the 
NEW JERSEY LAW JOURNAL PUBLISHING CO. 
24 Edison Place, Newark 2, N. J. 
MlItchell 2-0075 
Subscription Rate 
One Year - - - $7.50 


Aaron Skin der, Publ isher 


Entered as Second Class Matter, January 24, 1934, at the Post Office, 
Newark, N.J., under the Act of March 3, 1879 


THURSDAY, OCTOBER 7, 1954 


Appellate Supervision Over The 
Conduct of A Cause 


The Supreme Court has furnished another recent example 
of both the flexibility of the rules of court and the Court’s freedom 
from the shackles of administrative convention in its pursuit of 


the objective of prompt disposition of judicial business. In the 
case of Baldwin Construction Co. v. Essex County Board of 
Taxation (not yet decided) the Court converted an interlocutory 


appeal into a mechanism for direction of an entire complex cause 
into a channel which would insure its hearing, determination and 
final appellate disposition on the merits within a matter of a 
few months. 

In the spring of 1952 the tax assessments of several hundred 
property owners in Essex County were revised upward by the 
Essex County Board of Taxation. Several actions were brought 
in the Superior Court, Law Division, challenging the legality and 
constitutionality of the ruling. 

1 August, 1952, the Law Division denied a motion to dismiss 
the actions based on the ground that the administrative remedy 


of review by the county and state tax boards should be first 
exhausted. 

In December, 1952, the Law Division dismissed a motion by 
the defendant for judgment on the pleadings. It was held that 


there was such doubt as to the review jurisdiction of the tax boards 
as to make it appropriate that the Law Division retain jurisdiction. 


In the meantime the plaintiffs had launched a number of steps 
toward discovery, including interrogatories, demands for ad- 
mission and the commencement of depositions. 


On appeal to the Appellate Division, it was held, in September, 
1953, without a determination of the underlying question of 
jurisdiction in the tax boards, that there should be a try-out of 
the remedy of review before the tax boards, reserving control of 


the causes in the Law Division for the grant of relief in the 
event that the proceedings before the tax boards proved in- 
efficacious. 

On application for an order fixing the terms of the mandate, 
however. the Appellate Division ordered reargument, and, on 
October 30, 1953, that tribunal affirmed the order of the Law 


Division on the ground that there was no statutory jurisdiction in 
the tax boards to grant such relief as would be requisite to meet 
the allegations of denial of equal protection under the federal 
constitution (reduction of assessments below true value to accord 
with alleged general assessing seieedtons. 

The Supreme Court granted certification in February, 1954, 
and heard argument in May, 1954. As the matter then stood in 
the Supreme Court the causes were still in interlocutory posture, 
and, in the normal course, the mere determination of the legal 
questions posed on that review might have been followed by 
extensive trial litigation and a new train of appeals. A dispute 
which the public interest required to be settled at once might 
have gone on into a third or fourth year of protracted controversy. 

When the Supreme Court rose on June 28, 1954, it announced 
that the cause would be set down for reargument on September 
13, 1954, the first argument day of the new term, but it also 
announced, and subsequently implemented by formal order, the 
following directions. In the interim, pleadings and depositic 
were to be compieted in the Law Division, depositions to proceed 
on a five-day a week, five-hour a day basis, the matters then 
to be assigned for trial to a Law Division judge; any appeal] taken 
was directed to be filed directly with Supreme Court and pro- 
ceeded with in such manner that it might be argued simultan- 
eously with the scheduled reargument of the original appea 





ns 


- The 


order recited that it was entered without prejudice to the que: 
involved in the pending appeal, and it was directed tl 
motions in the causes should be submitted to the Chief J 





taken aback at the unprecedented 








Though counsel were 

schedule prescribed, they embarked upon the charted course 

Eorniietcs the depositions and = 1 the matters to 
1perio " Court judge assigned thereto. After trial the 

enteré d j judg ments on the merits on ‘a igust 24, 1954 anc 

by the defendant was heard by the Supreme Court on 

3, 1954, along with the reargument of the original 

5 e direction of the Court issued 





















The regimen thus imposed upon the parties and counsel 
have seemed startling and radical at the time of the order. But 
stringency of the directive had its justified foundation not onl 
the conditions of delay and indirection which had at tended the 
stringency of delay and indirection which had he 
particular case, but also in the confusion and uncerta of the 
many taxpayers, tax counsel and tax officials throughout the 
state who for years have been awaiting a definitive final ruling 
on the vital tax questions involved in the case. The procedure 
adopted, though unusual, seems well within Revised Rules 1:1-8 


(relaxation of rules) and 1:5-4 (exercise of original jurisdiction on 
appeal). 

Thus, another challenge and another solution 
judicial dispensation enters its seventh year. 


as the new 











VOICE OF THE BAR 
_COMMENT AND CRITICISM INVITED 








Gentlemen: 

In relation to the article“ Sex 
Crimes and Sex Criminals” in 
the September 30, 1954 issue of 
the New Jersey Law Journal, 

wish to state that this article 
carried some very dangerous 
suggestions. It would appear 
to me that the responsibility of 
man to God—upon which all 
moral law is based—is entirely 
forgotten in the concepts that 
are put forth in this article. 
Merely permitting things to be 
done because the parties involved 
consent thereto does not mean 


that the things done are thereby 
rendered proper or lacking in 
evil result. It would seem that 


the attitude of the writer, Robert 
Veit Sherwin, is based upon the 
new permis philosophy or 
expressive philosophy which has 
had such disastrous results in 
our schools in so-called progres- 
sive education, and that these 
forces have caused much harm 
in our community and nation. I 
would remind those who might 
consider such an attitude toward 
those things that the public have 
long considered to be crimes be- 






lve 


cause of the results to which 
they lead, to consider Matthew 
5: vs 27 and 28. 

Although it is true that our 


laws are not perfect, neverthe- 
less, it is certain that they have 
sprung from the experience of 
men in society over a long period 
of years and that they have 
been successful in curbing a 
great many things that were 
wrong. 
Yours very truly, 


W. Douglas Smith 
Editor, New Jersey Law Journal 
On Saturday, September 25th, 
I was privileged to attend 
the Marshall-Wythe-Blackstone 
Convocation at the College of 
William and Mary in Virginia. 


as delegate from the New Jersey 
State Bar Association. The cere- 
monies honored the 200th anni- 
versary of the birth of Chief 
Justice Marshall; the 175th an- 
niversary of the chair of law 
at William and Mary, oldest ir 
America, first held by George 
Wythe: and also honored the 
first English law professor, Sir 
William Blackstone. a contem- 
porary of both Marshall and 
Wythe. 

Chief Justice Earl Warren and 
Lord Goddard, Lord Chief Jus- 
tice of England. were the princi- 
pal speakers. Chief Justice War- 
ren’s presence on the Southern 
campus was highly significant, 
since public feeling in the South 
has so aroused since tt 
Supreme Court handed down i 
historic decision last May order- 
ing desegregation of the public 
schools although the implement- 
ation of the Court’s judgment is 
yet to be determined. 

Notwithstanding much 
— — political 
includi me Governor 
cinia Justice 
; warmly received 
ectly refer 
-segregation decision, 
received a standing ova- 
declared that “the 
of the du f 
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is to do equal 
justice to all of 
Here, as in ot! 


waves of passion, 


Both Chief Justices v 
awarded honorary LL. D. degr 
from William ] ay 





th of these di ‘ 
ists charmed all of th e delegates 
lawyers and other who were 
privileged to meet them person- 
ally at the severai receptions 
held during the weekend. 

One of the leading Virginia 
newspapers, the Richmond News- 

















Leader, expressed its bitterness 
at Warren’s visit, in the follow- 
ing editorial: “We would say to 
the Chief Justice: You and your 
associates have dishonored the 
Constitution as we have known 
and cherished it ... We will re- 
Sist this judgment of the court; 
we will resist it quietly, honor- 


ably, lawfully, but we will resist it 
with the strength of a tradition 
that has resisted tyranny be- 
fore.” 

The attitude of the Southern 
lawyers and jurists is different, 









however; at least I gathered 
from many conversations with 
former law school nat 

who now are practicing attor- 
neys in Virginia and _ other 
Southern states that there 
will be no open defiance 
of the Supreme Court’s mandate, 


although in many areas of the 
South a “clear and present dan- 
ger” has arisen. 

The occasion 
response most gratifying: and 
the respect shown for the law 
and its hichest dignitaries was 
gen and bids well for Amer- 


was unique; the 


luine 
ica’s reputation in the world. 

Sincerely rs, 

Ira Bernard Dworkin 
The only other del 
from New Jersey was Dean 
Tunks of Rutgers Law School. 
Some two dozen Bar Associations 
were represented, including the 
American Bar AD repre- 
sented by President Loyd Wri 
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Pa. Court Reverses 
Movie Censor Board 


‘Reluctantly’ L ifts 
Film Ban 


Narcotics 


Philadelphia (ACCN)—Censor- 
ship of motion picture films by 
the Pennsylvania state board of 
censors was held in violation of 
the federal Constitution by the 
Court of Common Pleas No. 3 
in Philadelphia. 


The court declared, however, 
that a new law, “clearly drawn 


and designed and applied,” could 
give the agency the right to ban 
“films that are obscene, ie 

or that tend to provoke breach 

of the peace.” 
Written by President Judge 

Edwin O. Lewis, the opinion was 

foll d by an order “reluctant- 

I 


é e 
; " lifting the ban on a film en- 


Ow 





titled “She Shoulda’ Said No,” 

produced by Hallmark Produc- 
Inc 

“The producers brought the 

uit after the censor board ruled 

hat 22 scenes in the film were 
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removing the 


ban on the 












dente with the evils 

ion, the court said 

hat ‘from a public point of view 
nothing but he rm can resul 
from the exhi bition of this film, 
and it is difficult to conceive of 
any reason for its production 
other than the usual desire 1 for 
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court said 
gh issue, it 
pains ih several 
decisions by the Supreme Court, 
two specifically, which  origi- 
nated in New York. 

“As the highest court of the 
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pictures are a part of 
speech that may not inte! 
fered with,” Judge Lewis wre: 
‘the prior restraint inhere 
censorship statutes w 
pear to be necessarily 
Even if there may be ex 
a reading of the Penn 
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The Ex-Communist As A Witness 
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f > problem - presents itself in 
2s in which membership in 
;Communist Party is an is- 
and in which the objectives 
-ye Communist Party must be 
ed. Generally speaking, in 
, cases, the Government has 
: the testimony of two 
witnesses: (1) former 
ists who have renounced 
ism for one reason or 
and (2) confid _ in- 
; who, while pos 
sts, actually are 
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information, 






ning sometimes 
ra period of many years, to 
ment investigative agen- 





such as the FBI. 

‘ritics have termed 
ich witnesses as a “no 
‘and as a “sharp dey 
























rom American tradition of 
Ly . se Witnesses have been 
ck og ed informers,” “Gov- 
spies,” and similar un- 
eting ring names. 
/ “se columnists to 
regard the of - 
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rp Cotas ¢ 


Y from 
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3 7:3liers nor students of tI LW. 
l , testimony has been go = 
é the courts at least since 
Vhich ‘héieval times, and the fact 
S Of thl:: the ancient informer’s suit 
be elec 1 a sense, survived even to 
: present day is reflected in 

: fact that certain Federal 

tes contain provisions for 

r 2 informers a SI of 

t C sed. Such gtr io 
ects such as narcotics, 

L, T 1 of Indians and ye Pm 





claims against the Gov- 


> celebrated Dennis case 
tried before Judge 
1949 in New York City, 









ional leaders the 
D mmunist Party were tried and 
N. Fr ected of conspiring to teach 


rocate the overthrow of 
rnment by force 
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victions, 


know, 
held by 


Court in the opinion 
down by the Court of 
for the Second Circuit, 
out that 


time immemorial; in cases of 
conspiracy, or in other cases 


when the crime consists of pre- 







her is 


paring for anoth crime, it 
lally necessary to rely 

ormers or accomplices because 
criminals will almost 

tainly proceed covertly 

the courts not only recognize 

propriety of the practice, but 

necessity of it. 

It is clear then that the use of 
informers and ex-Communists 
is not a new, not an unusual, not 
an improper practice. On the 
contrary, the use of such witness- 
es is definitely in the public in- 
terest. If it were not for the testi- 

y of such witnesses, fifteen 
leading members of the Com- 
munist conspiracy would be free 
to direct the nefarious operations 
of the Communist Party today 
instead of being in jail paying 
their debt to society; and sixty- 
five other convicted Communist 
Party leaders would be looking 
forward to years of uninhibited 
plotting and conniving rather 
than to years which will have to 
be spent in a prison cell. Like- 
wise, if it were not for the use by 
the Government of such witnes- 
ses in criminal prosecutions, the 


cer 
Thus, 


th e 


the 


™m 





crimes of such as Alger Hiss and: 
xy would 


Julius and Ethel Rosenberg 
have gone unpunished. For in the 
Hiss case, a former Communist 
furnished the crucial evidence; 
and an acc -omplice was the prin- 
11 witness the Rosenberg 
trial. 
In Smith Act cases to date, 
eighty-one leaders of the Com- 
munist Party have been con- 
victed for conspiring to teach 
and advocate the overthrow of 
the Government. In each of the 
10 Smith Act trials involving 
leaders of the Communist Party, 
Government has called to 
witness stand former Com- 
munists who have testified as 
experts. Nothwithstanding the 
fact that the unlawful aims and 
objectives of the Communist 
Party virtually have become a 
matter of common knowledge in 
recent years, the Government 
was required to prove in each of 
these Smith Act cases that the 
Communist Party of the United 
States teaches and advocates the 
forceful overthrow of the Gov- 
ernment. It is therefore not only 
necessary but logical that former 
s should be called in 
each case to testify as to the ob- 
jectives of the Party, as well as 
to the activities of the particular 
defendants involved. 
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Of the former Communists 
who have appeared as expert 
witnesses during the presenta- 
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the appellants chal- 
lenged the propriety of the Gov- 
ernment’s reliance on the testi- 
mony of former Communists and 
confidential informants. As you 
the convictions were up- 
the Court of Appeals 

and by the Supreme Court. Judge 
‘ Learned Hand, speaking for the 
handed 
Appeals 
pointed 
“Courts have counten- 
anced the use of informers from 


upon 











| tion of a Government’s apes 
| tion, all have at one time or an- 


| 
| 


"other held high Party positions, | 
sometimes on the national level. | 
Each of these witnesses spent | 
long years in the Party being | 
trained in the deadly principles 
of Marxism-Leninism. Some of} 
them were sent to Moscow in the 
late ’20’s and early ’30’s to at-| 
tend the Lenin Sch ool which was 
conducted by 1e Communist 
International, and at which the 
students were taught the tenets 
of Communism and were school- 
ed in the art warfare. 
Such witnesses have served as of- 
ficial instructors at official Com- 
munist Party training schools 
here in the United States. Some 
of them served Party in the 








civil 





capacity of District Organizer 
and, as such, were responsible for 
carrying out the program of the 
Communist y within a par- 








ticular geoegr: district, usu- 


composé 









ally one or more 
states. 

Former Cc lr 1ists have 
given valuable ony con- 
cerning the lutionary prin- 
ciples of the Communist Party. 
Their testimony) been sub- 
jected in each instance to ex- 
tended and tensive cross- 
examination ighly compet- 
ent counsel. Such cross-examina- 
tion often extends not for days 









but for weeks. The testimony of 
these witnesses has been weighed 
by numero American juries 
and found to be credible. Of the 
eighty-four defendants who have 
been tried thus for conspir- 





Smith Act, 


ing to violate 
ve been convicted 


eighty-one 





and only one h been acquitted 
by a jury. A more convincing 
yardstick of the credibility of 
these witnesses I cannot im- 
agine. 

The Communist Party , likes to 
style itself tk ical party of 





the American w class. But 
to term it a political party is a 
misnomer. It ) more a politi- 
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cal party than the German- 
American Bund re Ku Klux 
Klan. It is a secret or- 


sorts to every 
conceal its 


ganization which rv 
trick in the b 


true purposes, its true methods, 
its true objective: 

Many Communi Party mem- 
bers and leaders constantly use 
fictitious names in carrying on 
Party business. Many of them re- 
sort to elabor disguises. A 


of this is 
f the fugitive 


good recent e: 
found in the c 











Robert G. Thompson, a member 
of the Nationa Board of the 
Party who was convicted in 1949 
and ed to avoid 


who, in 1951, fl 
service of a five year 
When Thom; 
hended by FBI i 


ison term. 
S appre- 
in the Fall 


























of 1953 in rra-Nevada 
mountains, he was using the 
name of John Francis Brennan 
had grown a moustache and had 
dyed his hair Strawberry 
blond. In th many Party 
leaders secu ilse passports 

i1ake the ourns to Mos- 
cow, the Me 111 Commun- 
1Sts 


Party meet- 
der conditions 

Its sporadic 
attended by 
ution. At 
vention of 
re admit- 
numbered 
ag ap- 
r list of 
Party 
If a delegate left 
effect 





anne ons 


security preca 








1a = 44 was C on- 
‘eabouts of 


Fictitous 














used in 

1 lwarts to lead- 

ership positions. The only repre- 
sentatives of the press who are 
admitted to C Party 
conventions are re present atives 
of the “Daily Worker” and other 


segments of the Communist 
Press. 

The Party has many secret 
cells made up of Communist 
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American Bar Moves Into New Home 





It’s Also Moving Day For 
Affiliated Groups 
Chicago (ACCN) — The new 


$2,000,000 American Bar Center 
in Chiemge opened 
Oct. 1. 

On that day administrative of- 
| fices of the American Bar Assn. 
and several other legal groups 
moved into the Center buildings 
at 1155 E. 60th st. Besides the 
executive offices of national bar 
organizations the Center also 
will house research facilities of 
the American Bar Foundation. It 
thus becomes the _ recognized 
“center of the legal profession” 
in America. 


The Bar Center buildings— 
two three-story connected lime- 
stone structures on a block-wide 
site—were erected in a little 
more than one year. They were 
financed through contributions 
of lawyers, judges and friends of 
the legal profession and were 
dedicated Aug. 19 with Chief 
Justice Earl Warren as the 
principal speaker. 


For the American Bar Assn., 
largest and oldest national or- 
ganization of the legal profes- 
sion, the move to the Bar Center 
meant a shift across town from 
the near north side, where its 
offices have been located since 
1930 in a converted brick resi- 
dence at 1140 N. Dearborn st. 


In the 24-year interval since 
it occupied the Dearborn street 
address, the association’s mem- 
bership has almost doubled to a 
current mark of 53,000. 

Other legal organizations 
which also will establish head- 
quarters in the Center include 
the American Judicature society, 
which is transferring its offices 
to Chicago from Ann Arbor, 
Mich.; the National Assn. of Wo- 
men Lawyers, the National Legal 
Aid Assn., and the National 
Conference of Commissioners of 
Uniform State Laws. Also to be 
housed in the Center are the 
editorial offices of the American 
Bar Association Journal, the 
offices of the Traffic Court 
Committee, and the American 
Bar Foundation. All have here- 
tofore occupied rented space in 
Chicago. 

Plans were made to carry out 
the big-scale moving operation 
with a minimum of interruption 
of business of the organizations 
involved. The board of governors, 
governing body of the ABA, will 
hold its first meeting in the 
Center Oct. 15 and 16. 

Simultaneously with the move 
Whitney R. Harris, of Dallas, 
Tex., took office as executive di- 
rector of the American Bar Assn. 
Formerly professor of law at 
Southern Methodist University, 
Harris has been on leave of ab- 
sence in Washington, D. C. as di- 
rector of the legal task force of 
the Hoover Commission, conduct- 
ing a survey of lega! depart- 
ments of the federal government. 
He will transfer his residence to 
Chicago by mid-October. 

Administrator of the 
can Bar Research Center 


Ameri- 
will be 


IN. J., 


Officially | 


John Cobb Cooper of Princeton, 
former member of the 
Institute for Advanced Study 
there and since 1951 director of 
the Institute of International 
Air Law at McGill University, 


Montreal. He is a_ recognized 
authority on international air 
law. 


The center will function as a 
“clearing house” for legal re- 
search carried on in law schools 
and also will engage in inde- 
pendent legal research for the 
benefit of the public and the 
legal profession. It will maintain 
a library of publications of bar 
associations and legal organiza- 
tions. 








ANNOUNCEMENT 


The State Board of Short- 
nu and Reporting announces 
that an examination for the 
Certified Shorthand Report- 
er certificate (pursuant to 
R.S. 45:15A) will be held at 
the Washington School for 
Secretaries, 744 Broad Street, 
Newark, on Saturday, Nov- 
ember 6, 1954, beginning at 
10 a. m. 


Candidates who are ent itled 
to re-examination and intend 
to participate in this exami- 
nation are requested to notify 
the Secretary of such inten- 
tion not later than October 
30, 1954. 

Typewriters will be avail- 
able to candidaies for the 
transcription of their notes. 
Transcript paper, however, 
must be provided by the can- 
Cidates. 


Applicaiion blanks may be 
obtained from the Secretary, 
Louis Kabot, 24 Commerce St., 
Newark 2. 

Please note new address for 
examination. 
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(Continued from page 5) 


Party members, the existence of 
which are known only to the 
highest Party officials—and, of 
course, to the FBI. In Seattle, 
Washington, for example, there 
was a secret professional group 
which met in the apartment of 
a cell member. The members of 
the group, upon _ instructions, 
entered and left each meeting 
singly and by means of the fire 
escape in order to avoid detec- 
tion. ¢ 

Membership cards in the Com- 
munist Party were issued through 
the year 1948, but thereafter no 
new cards were issued and all 
cards were ordered to be taken 
up and destroyed. Even during 
the period when cards were reg- 
ularly issued, some members were 
ordered to destroy their cards 
immediately after receiving 
them. The Party has established 
elaborate codes for the purpose 
of keeping its membership lists 
and financial records. Members 
have been instructed not to use 
telephones for conducting Party 
business, not to meet in groups 
of more than three, to hold 
meetings in automobiles, and so 
forth. 

The Party claims that all this 
secrecy stems from what it terms 
“the persecution” by the Depart- 
ment of Justice. But the fact of 
the ‘matter is that secrecy and 
deception were the stock-in- 
trade of Communists even prior 
to the passage of the Smith Act 
in 1940. Lenin counseled his com- 
rades on the necessity for using 
secrecy in their illegal endeavors. 


Because of all this secrecy, the 
job of ferreting out the Com- 
munist conspirators, exposing 
them for what they are, and suc- 
cessfully prosecuting them is a 
difficult one. When people are 
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|engaged in a conspiracy to vio- 
late the law, to overthrow their 
Government, they meet only 
with their confederates, they 
meet in cellars, in dark.alleys, in 
isolated places. They utilize every 
device to cover up their opera- 
tions. The only way to uncover 
such a plot is to use the informa- 
tion furnished by former Com- 
munists and the services of con- 
fidential informants. That is ex- 
actly what the Government does 
in dealing with the Communist 
conspiracy, and what it will con- 
tinue to do. That why the 
Party always has fostered a vig- 
orous campaign in an effort to 
destroy the effectiveness of the 
testimony offered against Com- 
munist Party leaders by former 
Communists and confidential in- 
formants. Part of this campaign 
consists in using the term “in- 
former” as a term of opprobrium 
in characterizing all Government 
witnesses in Communist cases. 
By this method the Party at- 
tempts to convey the impression 
that all such witnesses are of 
questionable character and that 
all “informers” are to be despised. 

It is ironic indeed that the 
Communist Party and its lead- 
ers Should claim such a hatred 
for the business of informing. 
The Party itself, over a period of 
thirty-five years in this country, 
has attempted time after time to 
build elaborate espionage net- 
works within the Government 
whose sole function would be the 
“dirty business” of informing to 
the Soviet masters on economic, 
social, political and military in- 
telligence relating to the United 
States Government and the Am- 
erican way of life. It was pre- 
cisely for informing—the trans- 
mission of atom bomb secrets to 
a hostile foreign power—that the 


1s 


Communists, Julius and Ethel 
Rosenberg were sentenced to 
deata. The Silvermaster-Perlo 


espionage groups which operated 
in war-time Washington were 
engaged in the worst kind of in- 
forming which can be imagined 
—that of divulging information 


of the United States to the 
Soviets. 
Long ago, the Government 


recognized the dangers implicit 
in the existence of a Communist 


organization in the United 
States. The FBI, with its usual 
vigilance, secured the services 


of confidential informants who 
posed as Communists and all 
the while reported to the Gov- 
ernment on Communist Party 
activities. Many of these persons 
have spent and are spending 
long bitter years masquerading 
as Communists. In some in- 
stances the informants and their 
families have been regarded by 
their neighbors in the commun- 
ity as dedicated Marxists. 

Many of these confidential 
informants have already testi- 
fied as Government witnesses in 
various judicial proceedings. The 
experiences of these patriotic 
citizens have, in some measure, 
been brought to light through 
their testimony as_ witnesses. 
One such informant had to dis- 
continue attending his church 
functions because of the anta- 
gonism shown toward what were 
believed to be his Communist 
activities. The children of his 
neighbors were not permitted to 
play with his boys and girls 
because their father was con- 
sidered a Communist. 

Such informants, in carrying 
out their voluntary duties for 
the Government, frequently are 
called upon to attend Commu- 
nist Party meetings or partici- 
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pate in Communist Party acti- 
vities on a regular basis of three 
to four nights a week. Some in- 
formants have attended Com- 
munist Party activities six or 
seven times a week over con- 
Siderable periods of time. The 
longer a person is a member of 
the Party and the higher his 
position therein, the more de- 
manding and time-consuming 
become his Party activities. 

Eventually, when these men 
and women have been called 
upon to identify various de- 
fendants in criminal prosecu- 
tions and to disclose their secret 
activities on behalf of the Com- 
munist Party, you can imagine 
the reaction experienced by the 
neighbors and associates of these 
people when it becomes plain 
that they were not Communists, 
but patriotic citizens performing 
a valuable service to their coun- 
try. 

In almost every instance these 
confidential informants have 
publicy acclaimed for the 
they performed. Edi- 
in local newspapers 
praised them for their out- 
standing work. Neighbors who 
had scorned them now greeted 
them as friends. Yet these are 
the same men and women whom 
certain columnists see fit, for 
some unknown reason, to call 
“Government spies” and “stool- 
pigeons’. 

Because of the tactics em- 
ployed by the Communist Party 
in its efforts to smear Govern- 
ment witnesses, and now be- 
cause of the added adverse pub- 
licity given to such witnesses by 
certain prominent newspaper 
correspondents, a great deal of 
courage is required by a former 
Communist or a confidential in- 
formant who testifies against 
Communists. A person who is 
familiar with the workings and 
methods of the Party is fully 
aware that if he ever testifies 
against a member of the Party, 
he will be branded in the Com- 
munist press as a “stoolpigeon” 
and aS a_ spy” Because of 
his experience in the Party, he 
is fully familiar with the name- 
calling tactics of the Party. He 
has heard the Communist Party 
officials on innumerable occa- 
sions refer to his country as a 
“fascist dictatorship,” refer to 
Government officials and Gov- 
ernment prosecutors as “tools of 
the imperialist war mongers,” 
refer to the FBI as the “gestapo 
police,” and even refer to re- 
ligion as the “opium of the 
people’. This name-calling is to 
be expected from Communist 
elements and, in a sense, when 
one considers its source and its 
motivation, it might even be 
considered complimentary. 

But a Government witness 
would be justified in not expect- 
ing similar treatment at the 
hands of non-Communist ele- 
ments merely because he has 
appeared as a Government wit- 
ness. 

On August 13, 1954, in a state- 
ment before the Senate Rules 
Committee, Bella Dodd said: 

I think probably more than 
anything else the reason why 
you are not getting many citi- 
zens coming forward to testify 
in this country on the Commu- 
nist conspiracy is the fear that 
they have of the smear and the 
retaliation which the Commu- 
nists will have upon them. 

One of the things they do, of 
course, is to use these under- 
world concepts of informer, stool 
pigeon, a person who sings, and 
so forth—or, as a matter of fact, 
again, that the legislative com- 
mittees are judges and the peo- 
ple coming before them are crim- 
inals of one kind or another... 

I want to say, personally, that 
the newspapers are also guilty 


been 
services 
torials 


‘of using these terms. They will 


always put the words in the 
mouth of someone else, but they 
will call a witness before your 
Committee, who comes here be- 
fore your Committee to give in- 
formation, an informer. They 


will quote someone else, but the 
continued use of these words is 
intended to create the kind of 
fear which makes the decent 
person say, “Why should I go 
and destroy myself in this way?” 

I want to tell you as far as I 
am concerned it was one of the 
deterring factors in my coming 
before the Committee, or com- 
mittees, and making statements, 
and I did so only after I had 
struggled with myself and tried 
to come to a basic conclusion as 
to what was right to be done in 
a particular situation. But it 
took me time to get rid of this 
whole concept. 

The first time I testified I was 





deluged with postcards and tele- 
phone calls and all of them had 
the word “informer,” “thirty 
pieces of silver,” “Judas,” “Dost 


thou betray” and I must have 
gotten 1,000 postcards and tele- 
phone calls during the night too 


—day and night. It takes a 
strong personality to withstand 
Le 

Thus it is easy to imagine the 


with which some for- 


hesitancy 


mer Communists approach the 
witness chair. It seems to me 
only fair that the general public 


should recognize the contribu- 
tion which such witnesses make 
to the security of our way of 
life and the fact that such for- 
mer Communists who testify on 
behalf of the Government are 
joing all within their power to 
rectify their prior mistakes. In 
the opinion of the Department 
of Justice, these people deserve 
the respect of the entire nation 


and forgiveness for their past 
devotion to the principles of 
Communism. 


Some of the criticism directed 
against these witnesses and 
against the Department of Jus- 
tice is based on the fact that 
these people, in some instances, 
receive witness fees up to $25 
per day for appearing as Gov- 
ernment witnesses. The fact 
that such payments are made is 
not of recent discovery to the 
public and should not be start- 
ling to anyone. You and I well 
know that it is the general prac- 
tice to compensate an expert 
witness for his time consumed 
in testifying. This is true whe- 
ther the expert be a medical 
doctor or an expert on Marxism- 
Leninism. 

A former Communist, who be- 
cause of his vast experience in 
Communist Party activities, is 
constantly utilized as a Govern- 
ment witness in numerous pros- 
ecutions, must be compensated 
for his services. Twenty-five 
dollars a day is a common rate 
for the Government to pay for 
experts and is far less than the 
amounts that private litigants 
are charged for their expert 
witnesses. Some former Commu- 
nists have testified for periods 
lasting up to six weeks in a 
single case. In addition to their 
appearances in court, there are, 
of course, long weeks and 
months of pre-trial conferences 
in the course of preparation of 
the case. For all that and for 
more, they sometimes have been 
paid at the rate of $25 a day 
on those days only when their 
services are being utilized. A 
nan has to provide at least 
the necessities of living for 
himself and his family and he 
can do little more than that at 
the rate the Government has 
been paying him. 

When a Communist recognizes 
the errors of the Marxist phil- 
osophy and withdraws from the 
Party and, at the same time, or 


Announcement 





Henry K. Abell announce; + 


dissolution of the firm 
eler, Cortese & Abell an 
opening of his offices 
general practice of law 
Commerce St., Newark ; 
ciation with Jerome L. 








subsequently makes full 
ure to the proper auth 
thereby strikes a s 
against a terrible evil. H; 
begun to restore himself ig 4 
ranks of good citizenship 
is on the road to making am: 
wrongs resulting é 










for any 
his Party activities. 
There are many Commur; 





who have broken with t} 
spiracy and who sincerely ge: 
to resume their normal place 
society. Many of them are uy, 
the impression that if 
to the FBI, they would ths 
subject themselves to pros 
tion for their role in 
spiracy. Most of us, he 
recognize that the mentg] - 
ure persons 
through in changing ! 
outlook is in most instancs 
ficient punishment. Th 
rendered in helping the Go: 
1ent to ferret out an 
he segments of C luni 
help to redeem them in the<« 
of fair-minded citizen: 

The Government 
former Communists 10 § 
cerely have repudiated the nrj 
ciples of the Party to 
ward and take their | 5 
the ranks of those citizens q 
are doing what they can to 
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Labor Board J Upholds Refusal of Union Ringel 
For Company Books 


SUPREME COURT OF 





A National Labor Relations 
Board ruling has filled an im- 
portant gap in wage negotiation 
procedures, according to Com- 
merce Clearing House, national 
authority on tax and business 
law. 

In the case before the Board, 
an Arkansas lumber company 
was upheld in its refusal to 
permit a union to examine com- 
pany books after it had turned 
down a plea for higher wages 
because of inability to pay. 

CHH pointed out that the im- 
portant factor in this case was 
covered in the Board's holding 
which said: “The company ful- 
filled its twin obligations of ex- 
plaining the reasons for its posi- 
tion, and of supplying sufficient 
information to the union to en- 


able it to bargain intelligently | 


on the economic issues.” 
Most previous decisions involv- 
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ing refusal to open books on 
Ordered that except for emer- | 


union demand have been based 
on an employer’s refusal to 
furnish any information as to 
the company’s ability to pay, and 
this generally has been held to 
be bargaining in bad faith. 
The Arkansas company, ac- 
cording to the CCH report, gave 


|: 
ings shall be had in the Superior | - 


Court or in the County Courts 
during the following periods: 


October 11, 1954, until 10:00 A. M. 
on Wednesday, Oct 13, 1954; 
From 4:00 P. M. on Monday, | 


the union a statement of the N zs 

company’s net earnings for the November 1, 1954, until 

previous year. When the union woe a Wednesday, November | 
19) 


persisted in its request to see 
how the figures were arrived at 
the company explained that 
lower prices on lumber and pre- 
vious wage raises had almost 
eliminated profits, told the ex- 
tent operations had been cur- 
tailed, and offered to have the 
facts checked by a certified 
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“A union, it may be added, 
also is free to decide the extent 
of an economic demand it will 
present to an employer without 
being limited by financial data 
furnished by the employer.” 

The examiner goes on to Say 
that while negotiators may agree 
to an examination of books, no 
such obligation is written into 
law. He adds: 

“Kither side may take a bar- 
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